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No. VLC-S-8-095159
Vancouver Registry

SUPRENE COURT
OF BRITISH COLUMBIA In the Suprome Court of Britlsh Columbia
YANCOUVER REGISTRY

FER PaMeeD

JAMES WELDON and LEONARD BLEIER, suing on thelr own
bshalf and In a repressntative capacity on bahalf of all former
members of definad benefit pension plang sponsored,
directad, administered or advised by the Defendants and thelr
predecasesors who wera caused by the Defendants and their
- predecessors to ceasa to participate In those defined bensfit
pension plans and to participate only In defined contribution
pension plans commencing on or about January 1, 1993,
whersvar they residas.

Piaintiffs

and

Defendants |
BROUGHT UNDER THE CLASS PROCEEDINGS ACT, R.S.B.C. 1888, c. 50

SECOND CONSOLIDATED AND AMENDED NOTICE OF CIVIL CLAIM
[Original Writ Of Summons Filed On July 14, 2009,
Amended Without Leave On July 31, 2009]

Thia action has been started by the plalntifis for the rellef set out In Part 2 below.
if you intand to respond to this action, you or your lawyar must

(a) file a reaponss to civil claim In Form 2 in the above-named registry of this
court within the time for responsa to civil clalm described below, and

(b)  serve a copy of the filed response to clvil claim on the plaintiffs.
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if you intend to make a counterclaim, you or your lawyar must

(c)

(d)

file a response to cMI claim In Form 2 and a counterclaim In Form 3 in the
above-named registry of this court within the time for response to civil
claim describaed below, and

serve a copy of the filed response to clvil claim and counterciaim on the
plaintiffs and on any new partles named In the counterclaim.

JUDGMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response
to civil claim within the time for response to civil claim described below.

Tima for responge to elvil claim

A response to civil claim must be filed and served on the plaintiffs,

(a)

(b)

()

(d)

if you were servad with the notice of civil claim anywhere In Canada,
within 21 days after that service,

if you were sarved the notice of civil claim anywhere In the United States
of America, within 35 days after that service,

if you were served with the notice of civil claim anywhere else, within 49
days after that service, or

if the time for response to civil claim has been set by order of the court,
within that time.

PART 1: STATEMENT OF FACTS
The Representative Plaintifis

1. . The plaintiff James Weldon Is an employee of Teck Metals Ltd. and resides at
352 Blnns Street, Trall, British Columbia, VIR 3L1.

{08018-001/00357153. 1)



-3

2, Mr. Weldon Is a salaried, pension-gligible, non-union employee of Teck Metals
Ltd. who elected to move from the defined benefit penslon plan to the defined
contribution pension plan effective January 1, 1993.

3. The plaintiif Leonard Bleler was an employee of Teck Metals Ltd. and resides at
1285 McPhee Road, Castlegar, Britlsh Columbia, VIN 4L8.

4, Mr. Bleler was a salaried, pension-gligible, non-union employee of Teck Metals
Ltd. who elacted to move from the defined benefit pension plan to the defined
contribution pension plan effective January 1, 1993. He retired on September 1,
2008.

The Class

5. This action Is brought on behalf of the piaintiffs and all persons, wherever they

raslde, who are:

(a) salaried, penslon-eligible, non-union employees of Teck Metals Ltd., Teck
Resources Limited, Cominco Resources Intemational Limited, CESL
Limited or Agrium Inc., or

(b) former salaried, pansion-eligibie, non-union employees of Taeck Metals
Ltd., Teck Rasourcas Limited, Cominco Resources Intemational Limited,
CESL Limited or Agrium Inc., who terminated employment, by retirement
or otherwise, In such a manner that they would have been entitled to
defined pansion benefits if they had remained members of the defined
benefit pension plan,

who elected to move from the defined benefit penslon plan to the defined
contribution penslon plan effective on or about January 1, 1993 (coilectivaly the
“Class Members"), or such other class definition as this court may ultimately
dacide on the motion for certification and includes the personal representatives of
any who have dled.
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The Defendanis

6. The Defendant Teck Metals Ltd., formerly Teck Cominco Metals Ltd., (“Teck”)
which was formerly Cominco Ltd., Is a body corporate with its head office at Suite
3300, 550 Burrard Street, Vancouver, British Columbia, V8C 0B3.

7,

8.

0. The Defendant Towers Perrin Inc., now known as Towers Watson Canada Inc.,
("Towers®) is a firm of actuarial and pension consultants with a head office at
South Towsr Suite 1701, 175 Bloor Street East, Toronto, Ontario, M4W 378.

Background

10.  Prior to September 1, 1992, the plaintiffs and all other Class Membars ware
members of the Basic Retirement Income Plan, which was a deflnad benefit
penslon plan (the “DB Plan”).

11.  Atthat time, and at all material times since, Teck was the statutory administrator

of the DB Pian, and the Cominco Penslon Fund Coordinating Soclety, a soclety
established pursuant to the Pension Fund Socletles Act of Canada, R.S.C, 1985,

c. P8 with a chlef piace of business at Suite 3300, 550 Burrard Strest,
Vancouvar, BC, (tha “Society”) was trustes of the assets of the DB Plan and

recelved and held contributions from Teck In trust for the baneficiaries including
the plaintiifs and all other Class Members. Prior to September 1, 1992, and
continuing to the present, Towars acted as the actuarial advisor to Teck providing
advice as to the design, funding, administration and amendment of Teck pension
plans, including tha DB Plan.
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13.

14,

16.

18.

17.

-5-

Two of the maln rsks for the funding of defined benefit pension plans are (1) that
the retum on the investments of the fund will be less than the return required to
fund benefits at the predicted level of interest rates (the Investment risk), and (2)
the risk that Interest rates will be lower than predicted which increases the
amount required to fund the pension benefit (the annulty risk). .

Annuity risk Is particularly sansitive to declining long-term interest rates. In 1982
long-term Interest rates began to decline. These declines incurred annulty risk
which greatly Increased the cost of funding the DB Plan. Continuing Interest rate
declines would accelerate the Increase In the cost of funding and thereby
Increase the risk that the cost could not be met by contributions at existing levels
and investment retums. Teck would be required to pay the resulting shorifall.

In or around 1992, Towers recommended that Teck change its pension plan
design primarily to reduce its DB Plan risks, particulary investment and annuity
risk. The primary change recommended by Towers was the implementation of a
new defined contribution pension pian Initially known as the “Cominco Defined
Contribution Penslon Plan’ (the "DC Plan®).

Teck, on the advice and with the asslistance of Towers, implemented the DC Plan
effective January 1, 1993.

Teck, on the advice and with tha assistance of Towers, implemented the DC Plan
for the purposaes of:

(a) reducing to the extent possibie its exposure to the risks of the DB Plan by
transferring that risk to salaried employees, inciuding the plaintiffs and all
other Class Membars; and

(b)  reducing pension costs and expenses associated with the DB Plan.

In or around August or Septembar 1992, Tack informed the plaintifis and all other
Class Membars that they had the option of electing (the “Election”) either:

() toremaln in the DB Plan, or

\
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18.

19.

20.

21.

22,

23.

24,

(b) to transfer to the DC Plan.

Making the Election to the DC Plan required the plaint!ffs and all other Class
Members to glve up their entittement to thelr defined benefit pensions and
consent to the transfer of the actuarial value of their accrued pension bensfits In
the DB Plan to the DC Plan.

Teck and Towers informed the plaintiffs and all other Class Members that the
Election was irrevocabla.

On or about September 1, 1892, Teck and Towers Informed the plaintiffs an;i all
other Class Members that the deadline to make the Election was November 30,
1992,

Teck, as empldyer of the plaintiifs and all other Ciass Members and administrator
of the DB and DC Plans, had speaclal skills and knowledge of defined benefit and
definad contribution penslon plans in general and In particular the probability that
Individuais cannot achieve pensions comparabis In value to defined banefit pians
at the same level of contribution. |

Towers, as actuarial advigor to Teck and agent of Teck In the administration of
the DB and DC Plans, had spacial skills and knowledge of defined benefit and
defined contribution pension plans In general and In particular the probability that
individuals cannot achlevs pensions comparable in value to defined benefit plans
at the sama level of contribution. ’

In or around September, 1892, Teck provided the plaintiffs and each of the other
Class Members with a booklet titled “Introducing the DC Plan — Your New
Pension Altemative” (the “Booklet”) and a computer program called the
“Interactive Decision Model Computer Program® (the “Computer Program®)
(collectively the “Information Material®).

Towers assisted Teck in the preparation of the Information Material and
approved its contaents.
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25.

26.

27.

28.
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Teck and Towers constructed, designed, wrote and programmed the Information
Material with the intention of causing the plaintiffs and all other Class Members to
transfer to the DC Plan.

Teck and Towers knew, or ought to have known, that In making the Election to
transfer to the DC Plan the piaintiffs and all other Class Members would rely on
the Information Material.

The prefacs to the Bookiet, at page 1, stated:

The handbook [referring to the Employee Information Handbook], this booklet
and the computer program should provide you with all the information. you need
to make an Informed decislon. [Emphasis in original]

The only reasons stated In the Informatlon Material for Introducing the defined
contribution scheme were under the heading “Why the Changs® at page 5 of the
Boolkdet:

(a)  “The major reason for changing the type of pension plan Is because of the
changing nature of the workforce. Fewer and fewer people are spending
their entire working career with one empioyer.” [Emphasis In original]

(b) "An equally important reason Is that recent changes In tanation rules
mean that defined contribution plans can now provide adequate retirement
income for employaes. Before January 1, 1891, the amount that could be
tax-sheltered for retirement through capital accumulation plans was much
less than could be tax-sheltered under defined bensfit pension plans. Now
the rules are much mora equal and, if anything, tend to favour caplital
accumulation plans such as the DC Pian.” [Emphasls In original]

(c) ‘"Defined banefit plans such as BRIP are designed to provide the greatest
benefit to employees who spend their entire career with one empiloyer.
While BRIP is an excellent plan for carear employees, it may not ba as
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30.
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appropriate for employess who think that they may be facing a career
change before retirement.” [Emphasis in original]

Teck Informed the plaintiffs and all other Class Members that the purpose of the
Computer Program was to allow the piaintiffs and all other Class Members to
input numbers projecting the anticipated value of their pensions under the DB
Plan with the anticlpated value under the DC Pian. The Computer Program did
not allow for a rate of retum on Investment of iess than 6% per year for the DC
Pian projections. The Booklet contained only two references to the 6%:

(a) At page 16: “The prescribed method requires that a long-term bond rate
be assumed for the first 15 years, and that 6% be assumed thersaftsr.”

(b)  Atpage 25: "The program can accommodate assumptions of 6% to 12%,
in half percentages.” [Emphasis In original]

The Information Material was Inaccurate, incomplste and misieading becausa k

falled to Inform the plalntiffs and all other Class Members:

(a) - that, on the Election to transfer to the DC Plan, Teck would cease to bs
exposed to all the cost risks, including the investment and annulty risks of
the DB Plan, and that those risks would be transferred to the plaintiffs and
all other Class Members making that Election;

(b) that Teck's stated reasons for estabilshing the DC Plan did not apply to
Teck employees at all, applled only if numerous conditions wers satisfied
including a requirement that the employse terminate employment before
about age 48, or applled only to employees younger than the great
malority of those In the DB Plan In 1991;

(c) that changes In taxation rules were either Ielevant to the DC Plan
because the proposed Teck coniribution level to the DC Plan accounts
was the same or less than its current cost of banefits under the D3 Plan
and remained below the pre-1991 contribution limits;
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(d) the changes In taxation rules were favourable only to DC Plan members
who were making RSP contributions to obtaln pension Income in addition
to thelr penslon income from the Teck Pians;

(e) of the amount of the benefits to Teck, including reduced pension costs and
expenses, that would directly result from the Implementation of the DC
Plan and the plaintiffs and all other Class Members' Election to transfer to
the DC Plan;

()  that the DB Plan value calculations used for comparison In the graphs
wara based on a "Prescribed Method” and that method is relsvant only to
a point-in-time calculation of value and had no relevance to the estimation
of DB Plan actuarial values over a long term;

(g) ofthe drastic Increase In the cost of pension income that would result from
a continuation of the dacline in long-term interest rates (which Is also the
amount by which the value of their DB Plans would have increased) and
the decrease in their abliity to purchase that pansion income that would
result from rates of DC Plan investment retums below 6%;

(h)  of the implications of the minimum 6% interest rate used In the Computer
Program calcuiations on the comparison betwasn the DB Plan and the DC
Plan;

{)) that the Investment rate of retum expectations in the Computer Program
did not note thosa returns were net of all administration expenses of DC
Plan membars;

()  that In using the Computer Program the rates of retum on investment
chosen as the basis for estimating the amounts of DC Plan accounts over
time had to be the rate of retum net of all administration costs that would
be incurred by them;
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32.

33.

34.

35.
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(k) that Teck's administration costs of the DB Plan were much lower than the
total administration costs that would be expected to be Incurred by DC
Plan members; '

()  the Impact of all administration fees that would be Incurred by those
making the Election to transfer to the DC Plan, including costs of
investment advice and the management expenss fea charged to members
under the DC Plan, on the Investment return expectations;

Teck and Towers did not advise the plaintiffs or any of the other Class Members
to sesk spacialized, profsssional indepandent advice In penslon design, risk, and
managemsnt prior to making the Election.

Teck and Towers did not give the plaintiffs and all other Class Members a
reasonable pariod of tima to find and instruct an independent advisor qualified to
give advice on the risks Involved in making the Election to transfer to the DC
Plan, obtain advice and make an informed decision regarding the Election.

Tack, on the advice and with the knowledge of Towers, did not disclose to the
plaintiffs or any of the other Class Members Teck's actual pension cost and
solvency decline in the previous 10 years or cost and solvency projections ‘
provided by Towers to Teck on the cost of continuing to provide benefits under
the DB Plan compared to its expected cost of contributing to the DC Plan.

Teck and Towers created the Information Matarial and selected the Information
Included in the Information Material with the intention of persuading as many DB
Plan members as possible to make the Electlon to transfer to the DC Plan.

Teck and Towers knew, or ought to have known, that the Information Material
was Incompletes, Inaccurate and misleading and would cause the plaintiffs and all
other Class Members to transfer to the DC Plan.
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42.
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The plaintiffs and all other Class Members, relying on the Information Material,
elected to transfer to the DC Plan and ceased to be membars of the DB Plan on
January 1, 1883.

Teck favoured its own interests to the dstriment of the plaintiffs and all other
Class Members when preparing and distributing the Information Material.

Towers favoured the interesis of Teck over the interests of the plaintiffs and all
other Class Members as members of the DB Plan when preparing and
distributing the Information Material and when advising Teck on the penslon plan
design changes.

Before the Election was made Towers did not advise putting In placs, and Teck
did not put in place, a system for tracking the sufficiency of the DC Plan account
balances of the plaintiffs and all othar Class Members to purchass the pension
they would have accrued under tha DB Plan.

After the Electlon was made, Teck did not provide the plaintifis and all other
Class Membars with an investment vehicle or strategy which would permit them
to apply their defined contribution account balances during their participation In
the DC Plan to obtain the penslon income that they anticipated based on the
Information Material. ;

After the Election was made, Teck did not provide the plaintiffs and all other
Class Members with an Investment vehicle or stratagy to prevent further -
dsterioration of thelr ability to purchase penslon income under the DC Plan.
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44.  As a result of Teck-tho-Seslety; and Towars' conduct, the plalntiffs and all other
Class Members have suffered, or will suffer, damages In the amount of the
difference between the value of their entitisment under the DC Plan and the
value of the entitlements they would have accrued in the DB Plan but for their

Elections.

PART 2: RELIEF SOUGHT

45. The plaintiffs on their own behalf and on bshalf of the Class Members seeks-the
following relief:
(a) an order ceriifying this action as a class proceeding and appointing the

(b)

(c)

(d)

(e)

U

plaintiff Weldon, and if required Bleler, as represantative plaintiff;

a declaration that Teck, In lts capacity as employer, owed the plaintiffs and
all other Class Membars a dufy-of-gesd-faith-and fiduciary duty to advise
its employeas fully of the consequences of thelr Elactions and breached
those dutias;

a declaration that Teck, In its capacky as pension administrator, and
Towers, In its capacity as agent and advisor to Teck, owad the plaintiffs
and all other Class Members fiduclary duties and statutory duties and
breached thoss duties;

a declaration that-Feslsthe-Sesiety-and Towers owed the plaintiffs and all
other Class Membars a duty of care and breached that duty;

an Injunction requiring Teck to relnstate the plaintiffs and all other Class
Members as members of the DB Plan with all of the rights and benefits
that they would have had if they had not transferred to the DC Plan;

an order for an accounting of the profits made by Teck as a result of the
plaintiffs and ali othar Class Members' transfer to the DC Plan;
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() damages In the amount necessary to provide the plaintiffs and all othar
Class Members with the pension and other benefits that would have
accrued to them had they remalned in the DB Plan, or a declaration of
entittement to those amounts;

(h) Interest pursuant to the Court Order Interest Act, R.S.B.C. 19988, c. 79, s.
128; and

{)] such further and other relief as to this Honourable Court may seem just.

PART 3: LEGAL BASIS

Breach of Flduciory Duties and Statutory Dutles

48. At all material times, Teck as the employer and administrator, and-the-Seclety-as
the—trustes; administered and held the pension fund and administered the
penslon plan as a trust for tha plaintiffs and all other Class Members and owad
the plaintiffs and all other Class Members a fiduciary duty, a duty o act honestly,
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51.

51.

62.

63.
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in good faith and in the best Interests of the mambers and former members of the
plan, and a duty to avold any conflicts of Interest.

At all material times, Towers was an agent of Teck and owed the plaintiffs and all
other Class Members a fiduciary duty, a duty to act honestly, in good faith and in
the best interests of tha members and formar members of the plan and a duty to
avold any confilcts of interest.

Teck as the statutory administrator and-the-Seslety-as-the-trustes of the plaintiffs’
and all other Class Members' pension plan and owed the plalintiffs and all other
Class Members the duties of care sst out in the federal Pension Benefits
Standards Act, R.S.C. 1885, ¢.32, (the "PBSA”). In preparing and providing the
Information Material to the plaintiffs and all other Class Membars, Teck was
acting In its capacity as administrator and owed the plaintiffs and all other Class
Members a fiduciary duty, a duty to exarcise the degres of care that a person of
ordinary prudence would exarcies in dealing with the property of another person,
a duty to employ thalr professlonal knowledge and skill In the administration of
the penslon plan or panslon fund and a duty to avoid any conflicts of interest.

Towers was an agent of Teck, retained to parform some of Teck's duties, or
advise Teck on how to perform its dutiss, as administrator of both the DB Plan
and the DC Plan.

Towers was subject to the same dutles that apply to Teck under s.8 of the
PBSA..

Tack's, the-Beeiely’s; and Towers' actions, detailed in paragraphs 14-43,were In
breach of tha fiduciary dutles and statutory duties that they owed to the plaintiffs
and all other Class Members.

Deceit erd-Neghgent

54.

Tesl-the-Sesiei-anrd Towers; and the plaintiffs and all other Class Mambers,
were in a special relationship such that Feck-tha-Seslsty-ard Towers ought to

{08018-004/00357153.1)



65.

56.

67.

58.

59.
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have reasonably foresean that the plaintiffs and all other Class Members would
rely on the Information Materlal when making their Election to transfer to the DC

Plan.
The Information Materlal was untrue, Incomplets, inaccurate or misleading.

Teck knsw that the Information Material was untrue mplete, inaccurate or

misleading, or was reckless as to whether or not the Information Material was
untrue, Incomplete, Inaccurate or misleading.

Fecls-the-Soslety-and-Towers kne% or ought to have known, that the Information
Material was untrue, iIncomplete, inaccurate or misleading.

The plaintiffs and all other Class Members did rely on the Information Material
when making the Election, and that reliance was reasonable.

The plalntiffs and all other Class Members' rellance on the Information Material
resulted, or will result, in damage to them.

Teck Is vicariously liable and responsible at law for the acts, including omissions,

of Towers ard-the-Seclety.

Damages

81.

As a result efFesk's-breash-of-the-duly-of good-fo ad Teck,_the-Seslely-and
Towers' breach of their ﬁduciary dutles and statutory dutles and-negligent

risrepresentation; the plaintiffe and all other Class Mambers have suffered, or
will suffer, damages in the amount of the difference batwaen the value of their
entittement under the DC Plan and the value of the entﬂlements they would have
accrued in the DB Plan but for their Elections.

Jude 3
’

Disgorgement

82.

As a result of its breach of fiduciary duty, Teck has obtained significant finangial
benefits including the benefit of having transferred the investment risk of the
pension plans to the plaintiffs and all other Class Membars and the reduced
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costs and expenses assoclated with the DC Plan. Teck is required to disgorge
these benefits to the plaintiffs and all other Class Members.

Plaintiffs' address for service:

CAMP FIORANTE MATTHEWS MOGERRMAN
#400 - 856 Homer Streat
Vancouver, BC V8B 2W5

Tel: (804) 688-7555
Fax: (604) 688-7554

Emall: service@cfmlawyers.ca

Date: 13/July/2008

“Signature of lawyaer
f plaintiffs

1\?@—( Camp Florante Matthews Mogerman
Reldar Mogerman

ENDORSEMENT ON ORIGINATING PLEADING OR PETITION FOR SERVICE
OUTSIDE BRITISH COLUMBIA

The Plaintiffs claim the right {o sarve this pleading on the Defendants, Teck Metals Ltd.,
Cominco Pension Fund Coordinating Soclety and Towers Perrin Inc., outside British
Columbia on the grounds that the proceeding:

(a) Involves the adminisiration of a trust which Is principally carried on in
British Co!umbla.

(b)  concemns contractual obligations, to a substantial extent, that were to be
parformed In British Columbla;
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(c) concems restitutionary obligations that, to a substantial extent, arose In
the British Columbia;

(d) concems a tort committed in British Columbia; and

(e) Involves a claim for an injunction ordering a party to do or refrain from
doing things ‘ |

(i) in British Columbia, and

() in relation to property in British Columbla that Is immovable or
movable property.

The Plaintiffs rely on s.10 (d), (e), (f), (g) and (I) of the Court Jurisdiction and
Proceedings Transfer Act, S.B.C. 2003, c. 28.
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Rule 7-1 (1) of the Supreme Court Civil Rules states:

(1)  Unless all parties of record consaent or the court otherwise orders,
each party of record to an action must, within 35 days after the end

of the plsading period,

(a) prepare a list of documents in Form 22 that lists

{)) all documents that are or have been In the party's
possession or control and that could, if available, be
used by any party at trial to prove or disprove a
material fact, and

() all other documents to which the party intends to refer

at trial, and

(b)  sarve the list on all partles of record.

APPENDI(

CONCISE SUMMARY OF NATURE OF CLAIM:

A claim for damages and injunctive rellef for breach of fiduciary and statutory dutles,
breach of the duty of good falth, and negligent misrepresentation.

THIS CLAIM ARISES FROM THE FOLLOWING:

A parsonal Injury arising out of:

[[J]  amotor vehicle accident
[[]  medical malpractice

XI another causa
A disputa conceming:

[[]  contaminated sites
[0  construction defects
[1 real property (real estate)
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personal property
the provision of goods or sarvices or other general commercial matters

Investment lossas
the iending of monsy
an employment relationship

a will or other issues concerning the probate of an estate

Oo0oo0oo0oogoad

a matter not listed here

THIS CLAI INVOLVES:

a class action

[X]

mariime law

aboriginal law

constitutional law

confiict of laws

none of the above

do not know

Pension Benefits Standards Act, R.S.B.C. 18986, c. 352

~O00000ao

N

Court Order interest Act, R.S.B.C. 1888, c. 79

3. Court Jurisdiction and Proceedings Transfar Act, S.B.C, 2003, c. 28
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